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ORDER

Master Amar Jain, a person with visual impairment, filed his complaint through e-mail dated 08.04.2008 before the Chief Commissioner for Persons with Disabilities alleging that University of Petroleum & Energy Studies, Dehradun is not allowing him to appear in the entrance examination for 5 years LLB Course on the ground of his disability.

2.
Section 31 of the Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995 hereinafter referred to as the Act stipulates that all educational institutions shall provide or cause to provide amanuensis to blind students and students with low vision.
Section 39 of the Act stipulates that “All Government Educational Institutions and other Educational Institutions receiving aid from the Government shall reserve not less than 3% seats for persons with disabilities”. 
3.
The matter was thus taken up with the respondent vide letter dated 10.04.2008 and they were advised to provide 3% reservation to students with disabilities, to extend the benefits like services of scribe, relaxation in marks, age, etc. and to consider the students with disabilities against the unreserved seats on their own merit, as well as submit their version of the case within 10 days;

4.
After receipt of reply of the respondent vide e-mail dated 29.04.2008 and rejoinder of the complainant vide e-mail dated 30.04.2008, it was decided to hold hearing in the matter. 

5. 
During the hearing the complainant submitted that he had corresponded through e-mail with the respondent indicating his interest for appearing in the LLB Exams of the University and had enquired about the reservation quota for persons with disabilities as well as the facilities of scribe for writing written exams.  In response, the respondent have communicated that there is no facility of reservation in their university.  He had again clarified that he intended to give the exam as a general category student and needed facilities of scribe to write the exam.  However no positive response was received.  As a result he was constrained to move to the Court of Chief Commissioner for Persons with Disabilities and file his representation.  

6.
The learned counsel for the respondent submitted that the University of Petroleum and Energy Studies is a private self-financed university recognized by UGC under Section 2(f).  However it is not entitled to receive any grant-in-aid or financial support or donations from any State/Local Authority/Central Government. Therefore the University is not covered under Section 39 of the Persons with Disabilities Act, 1995.  They further submitted that the complainant had not made any application for admission and their reply had been misunderstood by him to some extent. As the case of complainant was first of its kind there were not clear about the rule position. They are now willing to extend the benefit of scribe and also allow him to sit for the exam, though the courses are of technical nature and the complainant should understand the pros and cons prior to taking admission.
7.
It is observed that the University is established by Act no 15 of 2003 of State Govt of Uttarakhand and notified vide State gazette notification no 830/Higher Education/2003-3 (18) 2003 dated 1.9.2003. It is recognized under section 2 (f) of UGC Act under which University established or incorporated by or under a Central Act, a Provincial Act or a State Act, and includes any such institution as may, in consultation with the University concerned, is  recognised by the Commission in accordance with the regulations made in this behalf under this Act. It is further observed that University Grant Commission vide its letter no F-6-1/2002 (CPP –II) Vol.II dated 21st October has issued instructions to all Universities under section 2(f) including deemed Universities/ Central Universities to ensure implementation of section 33 and 39 of the Act.

Generally State Universities under the purview UGC receive grants from UGC and are obligated to follow the statutory regulations made under the UGC Act. However in this instance UGC while recognizing the University vide  notification no F-9/20/2003 (CPP-I) dated 4 June 2004, specifically mentioned that University will not be eligible to receive any assistance from UGC or any other source funded by the Govt. of India. Similarly section 5 of University of Petroleum and Energy studies Act, 2003 stipulate that the University shall be self financing and shall neither make any demand nor shall be entitled to any Grant-in- aid or any other financial assistance from State Government or any other body or corporation owned or controlled by the State Government. 
8.
Section 39 of the Act stipulates that all Government Educational Institutions and other Educational Institutions receiving aid from the Government shall reserve not less than 3% seats for persons with disabilities. As the Respondent University is neither a government institution nor an institution receiving aid from the Government, it does not fall under ambit of section 39 of the Act and is thus not required to provide reservations under section 39 of the Act.
Nonetheless in accordance with section 9 of the University of Petroleum and Energy studies Act, 2003 and the principles of equality enshrined in Article 14, 15 and 16 of the Constitution of India, the respondent University cannot discriminate against person with disabilities for admission in any course of the University or its constituent colleges on merit.
9.
Further, Section 31 of the Act provides that all educational institutions shall provide or cause to provide amanuensis to blind students and students with low vision. Hence the complainant or any person with visual disabilities cannot be denied a scribe by the Respondent University. Infact UGC vide its letter no F-6-1/2002(CPP-II) dated 9th Feb 2004 has directed all universities to provide facilities of scribe to blind students appearing for university and college examination. 
10.
The respondent also need to note that Chapter V of the Act, makes beneficial provisions in the matter of education for providing equal opportunities & mainstreaming persons with disabilities under which Section 30 of Act cast responsibility on the appropriate Government & local authorities to make all necessary facilities available to the persons with disabilities in the matter of education.
To effectively implement provisions of Section 30 through convergence of various schemes/ activities, Ministry of Social Justice & Empowerment, GOI vide notification dated 04.11.2004 has issued guidelines wherein they have brought out following steps that are being taken by Central Board of Secondary Education (CBSE) to provide facilities to the children with disabilities in examinations and have stipulated that in addition to above facilities extended by CBSE to children with disabilities, there should be an effort to eliminate purely mathematical questions for the benefit of blind students and students with low vision:-

(i)
Alternate questions in lieu of questions requiring special skills based on visual inputs are being provided in Mathematics and Science for Sec. School Examination (Class X)

(ii)
Blind, Physically Handicapped and Dyslexic Students are permitted to use an amanuensis.  The amanuensis must be a student of a class lower than the one for which the candidate is taking the examination.

(iii)
The visually handicapped students (with low vision) appearing from Delhi are provided Questions Papers with enlarged print.

(iv)
Disabled candidates are allowed additional one hour (60 minutes) for each paper of external examination.

(v)
Exemption is granted from examination in the Third Language

(vi)
Centre Superintendents have been instructed to make arrangements for the conduct of the examination of such candidates on the Ground Floor as far as possible.

(vii)
Physically challenged children are to specifically indicate their category and also state whether they have been provided with a writer in the columns provided in the Main Answer Book.

The notification also provides that the Government and its organizations dealing with subject matter of education of children with disabilities shall take immediate action for incorporation of facilities mentioned in Section 30 of the Act so that all the barriers and obstructions may be removed and children with disabilities are able to obtain education at par with other children.

11.
Hon’ble High Court of Bombay, vide order dated 30.4.03, in the matter of Dhawal S. Chotai Vs. Union of India & Ors (WP (L) No. 1256 of 2003; AIR 2003 Bombay 316), while allowing 3 hours additional time to the petitioner, who was effected by Cerebral Palsy & desired to write his own papers and directing the Institution to cooperate with him, made following observations:-

“…the Persons with Disabilities Act made provisions, which were principally for, appropriate opportunities in the mater of employment.  Chapter V of the Act made beneficial provisions in the matter of education.  The overall tenor of the Chapter was to make all necessary facilities available to the persons with disabilities in the matter of education.

The institution was a statutory authority and would therefore be bound by Article 21 of the Constitution of India, which provides for right to life, which means right to have a decent life.  The right to receive education and facilities are integral to the sensibility of decent existence.

The institution being a statutory body ought to give him similar facility to write the examination for three more hours.”  

12. 
UGC has time and again issued instructions for extending the benefits such as reservation, relaxation, extra time, etc. for persons with disabilities. For example vide their letter dated F-6/2002 (CPP-II) Vol. II dated 2nd August 2006 instructions have issued to provide for relaxation upto a maximum of 5 years to persons with disabilities for admission in various courses. Similarly UGC has also given relaxation in fee upto Rs 100/- in examination fees, encourages use of personnel computer for giving examination to visually impaired candidates etc. 
Thus there are statutory provisions & rules that provide for Scribe, extra time & other facilities in matter of education to persons with disabilities. The Hon’ble High Court, Bombay has also held that the right to receive education and facilities are integral to the sensibility of decent existence. Accordingly the respondent is obligated to allow the complainant to appear in the examination as well provide him appropriate interfaces for education and examination. 
13.
It is further noted that the respondent has agreed to allow the complainant to appear for the written exam scheduled on 17.5.08, if he so desires and provide him the facility of scribe in accordance with the aforesaid observations. Hence his grievances stand redressed.

14.
In light of the above the case is disposed with following directions to the respondent:-
i) Consider persons with disabilities on merit for admissions and extend them benefit of relaxations in age etc. as decided by UGC as well as provide appropriate interfaces to ensure level playing field to them.

ii) Make appropriate amendments in the prospectus. 
iii) Submit action taken report within 60 days of receipt of the order.

15.
  The case is disposed of accordingly.

(Dr. Manoj Kumar)
Chief Commissioner

